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Understanding some 
common behaviors that 

jurors exhibit will help you 
plan your case strategy 

well before trial.
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After conducting hundreds of interactive  
focus groups where I show people the 
facts and evidence from an actual case and 
ask them to discuss their opinions, certain 
 behavioral or decisional “types” seem to 
emerge every time. It has been possible to 
predict that these five behavioral types will 
appear among at least some jurors at some 
point during trial. Of course, these types are 
fluid, and jurors seem to drift from one to 
another at various points in the trial. Some 
jurors may drift through all five types, and 
other jurors may drift through none. Still, 
experience has shown that it is wise to 
prepare for all five types because they are 
so common. 

Acknowledging these common behavior 
types will help you not only frame your case 
for trial but also tailor your discovery to focus 
on evidence that supports your theories in a 
way that addresses each type of juror’s needs. 

Juror 
Types
5

Identifying
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Prepare your case and plan your voir dire 
with an eye toward meeting the needs of 
these five most common types of juror 
behavior.

1The Film Buff  
(‘Don’t Make Me Think’)
These jurors assume a video 

exists in every case—and they want to 
see it. People like videos because they 
often treat videos as a shortcut for doing 
their own thinking. The root problem is 
that thinking about the case and making 
a decision is tough. These jurors (most 
jurors, actually) make decisions they feel 
are safest for them and with which they 
feel most comfortable.

But videos are often not clear enough, 
and they rarely show the place where 

an injury occurred or a hazard existed. 
Instead, most videos raise more ques-
tions than they answer, potentially 
misleading jurors.

What to look for. Use voir dire to 
inquire about what jurors want to see. 
What do jurors expect to see in the 
video? What questions do they expect 
the video to answer?

What to do. Make your case simple, 
clear, and interesting. Engage the 
jurors, and keep them entertained. Use 
graphics, photos, diagrams, and objects 
such as skeletons, surgical hardware, 
and defective devices. Jurors believe 
that videos help them understand the 
look, sound, and feel of key evidence. 
Don’t use words to describe something 
when photos or other visual tools will 

You can’t control what jurors focus on behind closed doors, but 
you can try to safeguard against likely pitfalls. One trial lawyer’s 
experience on a criminal jury offers insights about what could 
derail a case in the deliberation room.

Seth L. Cardeli

If you could, wouldn’t you like to peek into the jury room—to know 
what the jurors are focusing on in their deliberations and which way 
they are leaning? As trial lawyers, we entrust jurors with the 
responsibility to ensure that our clients receive the justice they 
deserve. But few lawyers, let alone trial lawyers, get the opportunity 
to sit on a jury and participate in an actual deliberation. That was 
true for me until the day I was the last juror selected to serve on a 
criminal jury. The prosecution was out of peremptory challenges, 
and the defense was forced to choose between me and a mall 
security guard. 

The defendant was accused of downloading illegal pornographic 
material on his home computer. During the three-day trial, the 
jurors learned several exculpatory facts that strongly called into 
question the defendant’s guilt. First, the defendant had an alibi: 
His employer testified with the support of business records that 
the defendant was making deliveries to several pharmacies and 
was not at home during the times in question. Second, the 
defendant’s adult son—after exercising his Fifth Amendment right 
not to testify and then receiving immunity—testified and admitted 
that he had been using the computer the night in question but 
denied downloading any illicit material. Throughout the trial, the 
prosecution ignored the alibi and the son’s testimony.

Shortly after entering the jury deliberation room, I suggested 
that we take a preliminary poll, unable to imagine that anyone 
could not have reasonable doubt. To my surprise, I was one of four 
jurors who, at the beginning of deliberations, did not think we 
should convict the defendant.

Ultimately, the entire jury came to recognize that there was 
plenty of reasonable doubt, and we found the defendant not guilty. I 
used the experience as a valuable anecdotal lesson. What kept 
those jurors from reaching the conclusion that seemed obvious to 
me? Could the same things occur in my civil cases? The jurors had 
different reasons for doubting the defendant’s innocence. 

Burden of Proof
As soon as the jurors entered the deliberation room, the concept of 
burden of proof disappeared from their minds. Countless times, my 
fellow jurors expressed how upset they were that the defendant did 
not prove that he was innocent. The court’s clear instructions 
otherwise could not overcome this mindset. Unfortunately, it took a 
lawyer in the deliberation room to remind my fellow jurors that the 
burden was on the prosecution, not the defendant.

The burden of proof and who has the burden of proof are 
deciding factors in most cases. The civil burden can be even more 
difficult to grasp, so it is critical that the jury understands it and 
repeats it in the jury room. The last thing you want is confused 
jurors who think you need to prove your case beyond a reasonable 
doubt or need to prove elements that aren’t part of the prima facie 
case. While the burden of proof generally is on the plaintiff, keep in 
mind that the defense bears the burden on affirmative defenses—
failing to shift that burden would be a missed opportunity.

A Peek Inside the Jury Room

34-41 Nelson.indd   36 7/5/18   5:11 PM



Trial | |  August  2018  37

do it better. Instead of describing what 
an intersection looked like, show jurors 
a diagram. Instead of telling the jurors 
about your client’s activity level before 
an injury, show them photos of your 
client engaging in physical activities.

If video exists, view it with a critical 
eye. Does it answer all the questions 
a juror might have? Is it confusing or 
misleading? Some lawyers like to use 
animations or simulations, but these 
can confuse jurors and lead them to the 
wrong conclusions. Jurors don’t always 
see what we think they see in anima-
tions or simulations and sometimes get 
confused by the fact that they are not 
actual depictions of the event at issue. 
Test them with your focus group to learn 
what people think about what they see. 

Be prepared to try your case without the 
animations or simulations you commis-
sioned if the focus group jurors tell you 
that they are harmful or confusing. The 
same is true for demonstrative exhibits 
you may have created.

If the defendant destroyed a video 
or if no video exists when you would 
expect there to be one, jurors may take 
this error or omission as proof that the 
defendant did something wrong and is 
trying to cover it up. If this is the case, take 
a 30(b)(6) corporate designee deposition. 
Commit the defendant’s representative to 
admissions about the defendant’s ability 
to videotape, its standard operating proce-
dure of taking and maintaining videotape 
footage, and its failure to  videotape or 
preserve a video in your case.1 

2      Doubting Thomas  
(The Criminal Juror)
Most jurors don’t understand the 

difference between the criminal standard 
of proof and the civil one. They believe 
their job is to find the defendant “guilty,” 
and they think there is a higher standard 
for civil cases than there is—and that it’s 
the same as for criminal ones. That alone 
should give you pause. The following are 
actual quotes from jurors in interac-
tive focus groups after reading the jury 
instructions and receiving several hours 
of evidence:
 “I saw the witness testify, but I need 

evidence.”
 “I think the defendant is at fault, 

but I don’t know if they are 
negligent.”

Preconceived Ideas of Justice
Many of the jurors I served with struggled to overcome their 
preconceptions about our justice system. For them, it was terrifying 
that someone could be tried for a crime he did not commit. 
Reaching that conclusion meant that they had to accept that it 
could happen to them too. 

In civil trials, jurors also often have preconceptions. Many jurors 
are quick to cite their version of the McDonald’s hot coffee case or 
some other misrepresentation that they have accepted as dogma. 
The propaganda against plaintiffs is powerful and will be a hurdle in 
the jury room, so arming jurors with the arguments they need to 
fight for your client during deliberations is essential. Both the 
plaintiff and the defendant deserve a jury that will consider the 
facts of that particular case only. It is helpful to remind the jurors 
that justice requires them to follow the evidence to the right 
conclusion, regardless of whether it fits their preconceptions.

‘Law & Order’ Syndrome
Be careful of the human desire to be armchair detectives. People 
love legal dramas because we can solve the crime right along with 
the detectives. These shows teach viewers to be naturally skeptical 
and to look for clues. When I served, several jurors assumed that 
the defendant and his boss forged timesheets to provide the alibi. 
There were no questions, testimony, or arguments about the 
timesheets being fake. So what was the basis for assuming they 
were? The photocopy of the timesheets was slightly askew. This 
tendency to play detective is dangerous in any case. This is why it 
is helpful to run a focus group or gain feedback from people 
outside the legal field.

Unanswered Questions
Most shocking to me was how upsetting it was to some jurors that 
an acquittal meant—in their minds—that they would never uncover 
the real guilty party. People don’t like unanswered questions. 
Imagine watching a two-hour mystery movie only to have the movie 
end right before you find out who did it. 

As plaintiff lawyers, we cannot leave any unanswered questions 
or open the door for other possible explanations. The jury will want 
to answer why your client is injured, but if you leave blanks in the 
evidence, they’ll fill it in with answers that might be detrimental to 
your case. For example, open questions may cause speculation 
about possible causes for the plaintiff’s injuries, none of them 
being that the defendant was negligent.

We all know that the jury system is unpredictable. We focus 
group our cases, hire jury consultants, and research potential 
jurors all with the hope of selecting a group of jurors who will fairly 
decide our client’s case. Keep in mind these issues when you plan 
discovery and, ultimately, your trial strategy. Nothing can eliminate 
the risks of trial, but they can be minimized by being aware of what 
can cause jurors to ignore the evidence. 

Seth L. Cardeli is an associate at Janet, Janet & 
Suggs in Baltimore. He can be reached at scardeli@
jjsjustice.com.

34-41 Nelson.indd   37 7/5/18   5:11 PM



38 August  2018 | |  Trial

G e t  R e a dy  f o R  t R i a l  | |  Identifying Five Juror Types

CORDELIA MOLLOY/SCIENCE PHOTO LIBRARY/GETTY IMAGES

 “I don’t think the defendant 
intended to harm the plaintiff, and I 
don’t want to punish them—none of 
us is perfect.”
What drives this behavior? We’ve 

often heard “each case needs a good 
villain.” Jurors need a “villain” because 
the civil standard of proof makes them 
uncomfortable about how they would 
fare if they were on trial. This is espe-
cially true because jurors routinely 
identify with the plaintiff—it is too 
frightening to believe that we live in a 
world where people could be minding 
their own business and behaving safely 
when a horrific tragedy befalls them. 
Some jurors are also extremely suspi-
cious and, quite frankly, the concept of 
“guilt” is much easier to understand and 
accept than “more probable than not.”

What to look for. Listen to the 
language jurors use. How do they talk 
about the court system? If they have 
served on a jury before, how do they 
talk about that experience? Pay special 
attention to jurors who have served on 
civil juries and talk about “finding the 
defendant guilty.”

What to do. Explain early and often 
what your standard of proof is and what 
it means. Use analogies. Talk about it 
using plain, everyday language—not 
legalese. Explain to the jurors what 
“evidence” is and that it includes the 
testimony of all witnesses, including the 
plaintiff. Explain all of this clearly, and 
then repeat, repeat, repeat.

3 Lost at Sea  
(They Need an ‘Anchor’)
When you learn something new, 

do you try to compare it to what you 
already know? Jurors do this too, espe-
cially in the damages portion of your 
case, although you will see it on liability 
issues too.

Most jurors don’t know it is the 
jury’s duty to decide damages. They 
think the judge does it or that they give 

an “advisory” verdict the judge then 
accepts or rejects. 

What to look for. Ask how they 
would decide damages. Some comments 
you may hear include: 
 “What do other cases go for?” 
 “I would expect to see a table of 

what these cases are worth.” 
 “I don’t know, and I wouldn’t want 

to award anything outlandish.” 
What to do. Assure the jurors that 

you will give them the tools to make 
this important decision.2 Give them an 
“anchor”—an actual number of what you 
think the case is worth and explain why 
you are asking for this number.3 Provide a 
breakdown of what the number includes 
and where it came from. Explain where 
the money will go, and always explain 
“what good the money will do.” Jurors 
want to know the plaintiff is “deserving.” 
It isn’t enough that the plaintiff was 
injured and suffered losses as the result 
of the defendant’s negligence. You must 
explain why your client is deserving of 
the money. 

 The (Not So)  
Lonely Wanderer  
(‘I’m Lost, but I Won’t  

Tell You’)
Quite simply, jurors lose focus, they 
get confused, and they get frustrated. 
They fade in and out of consciousness 
and miss key evidence in your trial or 
don’t understand it. This is the type 
of behavior that befalls most jurors. 

Fortunately, it usually doesn’t exist for 
the entire trial, but you should assume all 
jurors will experience it at some point. 

When a juror misses or does not 
understand key pieces of evidence, he or 
she will make things up to fill in the gaps 
or just give up and stop participating. 
I’ve seen jurors in focus groups hang 
their heads and sigh when presented 
with evidence. One even whispered, 
“I’m confused; I give up.”

What to look for. Unfortunately, 
there isn’t anything special to look for 
here because nearly all jurors get lost at 
some point, and when they do, they look 
and sound just like every other juror on 
your panel. They won’t tell you in voir 
dire that they are likely to get confused 
and when they do become confused, 
they won’t let you know either. You must 
assume that it will happen.

What to do. Explain everything, and 
look for ways to use visual tools to aid 
the jurors’ understanding—this is about 
making things relatable and easy to 
grasp. Do not assume that jurors have 
knowledge about the components of 
your case, such as human anatomy. 

For example, we conducted an 
interactive focus group about failure 
to diagnose colon cancer. After a 
20-minute discussion about the basic 
facts in the case, we asked the jurors if 
they had any questions. A 30-year-old 
man raised his hand and said, “What’s a 
colon?” A way to avoid confusion in that 
case would be to use an illustration that 
shows a colon and then explain what it 
does and why it is important. Give the 
jurors the tools they need to feel smart, 
not confused.

Practice telling nonlawyers (not your 
staff or family members) what your case 
is about in 25 words or less. Have them 
explain the case back to you. What don’t 
they understand? Always explain a new 
concept at the beginning. Don’t use a 
term repeatedly and wait to explain it 
later. During your first mention of the 
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term, define it in a way that laypeople 
can understand. 

5The ‘Expert Witness’ 
(The Juror With Some
Personal Knowledge)

The “expert witness” juror is the most 
potentially dangerous juror for both 
sides. This is a juror who has some
familiarity with key concepts in your 
case, regardless of how remote or thin 
his or her experience is. Examples are 
people who have worked in the medical 
or construction field if your case involves 
medical issues or construction site inju-
ries, someone who has ever ridden a 
motorcycle if your client was injured on 
one, or bicyclists if your case involves a 
cycling injury.

Unlike lawyers, jurors generally want 
to avoid conflict, especially conflict at 
close range. They aren’t bothered by 
disagreements with plaintiffs or their 
lawyers, but they are uncomfortable 
disagreeing with other jurors and 
members of their own community such 
as family members, coworkers, and 
friends. As a result, they seek to reach 
a consensus. After all, there is safety in 
numbers. If you go along with the crowd, 
the crowd is to blame, not one person.

Jurors also look for shortcuts. Is there 
a way to go along with the crowd to 
avoid making an individual decision and 
possibly being ridiculed for it? Relying 

on another juror with some knowledge 
is an easy shortcut and avoids conflict in 
the jury room.

The only person who has credibility 
in the jury room is a fellow juror who 
has some experience with the subject 
matter. Even a juror who has  thirdhand 
knowledge (“this happened to my 
aunt”) may be considered an “expert” 
by other jurors or may even consider 
himself or herself an expert. This 
most often happens when the subject 
matter is unique and not something 
most people have experience with. 
The juror’s knowledge and information  
doesn’t have to be recent or even accu-
rate—and it usually isn’t.

A juror can become an expert 
by affirmatively imposing his or her 
experience on other jurors or by just 
mentioning it, leading other jurors to 
rely on it. We’ve seen even meek jurors 
become experts because they happened 
to mention personal experience with the 
subject matter and then other jurors rely 
on it.

What to look for. These jurors are 
often the easiest to spot in voir dire. 
After explaining the facts of your case, 
ask if anyone on the jury or their friends, 
family members, or those close to them 
have experience with this subject matter. 
Listen carefully to what they say and 
follow up on it, asking other jurors if they 
share this experience or these views. Be 
careful not to disregard experience that 
is thirdhand, remote in time, or incorrect.

What to do. First, strike the jurors 
who have personal knowledge. If you 
can’t strike all of them, strike the most 
vocal jurors: the ones with current jobs or 
activities in these areas and the ones who 
have engaged in litigation in these areas. 

Second, make sure your experts are 
understandable and likeable. Work 
closely with them, and ensure they stay 
on message and “teach” the concepts 
rather than opine about things that 
aren’t essential to your case.

Third, make your case simple and 
visual. Make it easier for jurors without 
prior experience with your case’s subject 
matter to understand your case. Arm 
them with knowledge so they can engage 
fully in deliberations and discuss the 
issues with expert witness jurors.

Fourth, use the Rules of the Road™ 
or “systems failures” to show what the 
defendant should have done and how 
its failure to do so harmed your client.4

Focus on the defendant’s behavior and 
show how it was an outlier or departed 
from the norm. This keeps the focus off 
the plaintiff and deals with the common 
defense that the defendant was faced 
with a “surprise” or “emergency” that 
limited the defendant’s options (i.e., 
“We did the best we could with the 
unexpected situation we faced”). Frame 
your case to show the defendant made 
choices that created a situation in which 
someone would inevitably be harmed.5

Understanding these typical juror 
behaviors will help you see how people 
think, discuss cases, and try to solve 
problems—and help you plan your case 
to appeal to jurors long before your 
client’s day in court.  

Deborah M. Nelson is an 
attorney at Nelson Boyd in 
Seattle and a partner in 
Boyd Trial Consulting. She 
can be reached at nelson@

nelsonboydlaw.com. 

NOTES

 1. See Mark Kosieradzki, Deposing Corpora-
tions, Organizations & the Government
(2017).

 2. See David Ball, David Ball on Damages 3
(3d ed. 2011).

 3. See, e.g., Kathleen Flynn Peterson, Brandon 
Thompson & Lindsey Lee, Dropping the 
Anchor, Trial 34 (April 2017); see also 
Gregory S. Cusimano, By the Numbers, 
Trial 22 (Sept. 2016).

 4. See Rick Friedman & Patrick Malone, Rules 
of the Road (2d ed. 2010).

 5. See Mark Mandell, Case Framing (2015).
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