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The World Is Changing, Unpredictably 
•  People are Worn Out: years of divisive politics, an 

international pandemic, a European war that’s not 
going away. 

• People are Afraid: will the sand stop shifting, and 
where will I be when/if it does? 

• People are Stretched and Angry: illness and loss, end-
less mass shootings, elderly parent care, worry about 
keeping food on the table, supply chain issues, labor 
issues, inflation, . . . how will I hold it together? 

How Would You Like It If. . .? 

Given the above, how would you like it if I told you that 
you were going to receive a Jury Summons today that would 
require you to go to your county courthouse every day for the 
next two weeks and listen to a bunch of scientists debate phy -
sics, after which you’d have to vote on which direction to 
point the James Webb telescope?  

What would you say? “I’m busy. I have a family. If I don’t 
work, I don’t get paid. Why is this my problem? What do I 
know about the James Webb telescope? Can’t somebody else 
figure this out?” And, for some jurors, after being sequest -
ered at home for two years, the prospect of being present in 
person in an unfamiliar setting is surprisingly daunting. 

Jurors understand the James Webb telescope better than 
they understand “proximate cause.” Our battles are not their 
battles – until jurors understand what’s in it for them. To win 
at trial, you have to make the jury feel that what they’re 
doing is worth their time and their emotional energy.  

Pandemic-Era Trial Lessons  
and Juror-Centric Strategies  
for the New Age 
By Jeffrey D. Boyd and Deborah M. Nelson

Juror-Centric Strategy, Level 1:  
Presenting Your Information  
Messaging and Techniques—the “BEs” 

Meeting the needs of COVID-era jurors is more work up 
front, but substantially less work during the trial. You’re 
going to need to be more focused, you’re going to need to 
take less time, and you’re going to need to have visuals for 
everything that is important. 

It’s a swarm of “BEs”: 
 • Be Simple 
 • Be Brief 
 • Be Clear 
 • Be Visual 
 • Repeat 

Be Simple: Simple = Strong 

Don’t over-try your case. There are only a few things 
in any case that matter. It is 100% certain that complexity 
favors the defense. When people are mentally exhausted, 
they fall back onto the biases they had when they walked in 
the door. You don’t want that. 

COVID has left us tired, short-tempered, with a shorter 
attention span, and generally scared of what the future may 
hold. We have been preoccupied with disease, captive in 
our own homes, leading a dismal lifestyle, subjected to hor-
rendous politics, and fearing a bad economy. “I have no 
time to listen to your complexity.”  

This is no time to teach algebra.  



We have no data to back this up, but 
we think most people’s brains are (still) 
running at about 60% of their normal 
capacity for external events. No one is 
going to figure your case out for you. 
The level of information that people are 
going to listen to is “1 + 1 = 2” or “Bad 
choices + no training = harm.” That’s 
all they’ve got the time or attention 
span for. The good news is that is all 
you need, if your message is righteous. 

Be Brief 
No one is going to pay attention to 

anything for more than 20 minutes. 
Period. “I have too much on my mind, 
for you to keep me here for a three-hour 
direct exam of some economics profes-
sor.” If you spend a week on your half 
of a car crash case, by the fifth day, the 
jurors will hate you. They will make 
sure you lose. Given the challenges of 
the past two years, you should assume 
that the attention span that will (or can 
be) devoted to your case by disinterested 
jurors will be half that—if you’re lucky. 

Be Clear  
Blah, blah, blah, “negligence,” blah 

blah, blah, “proximate cause,” blah, 
blah, blah, “standard of care.” What 
are you talking about?  

If you can’t explain your case so a 
10th grader can understand it, you’re 
not being clear. If you’re not being 
clear, you will lose. A great trial lawyer 
we know said he tries to never use a 
word in trial that he didn’t use in high 
school. He wins a lot. 

Be Visual 
These days, no one is going to 

remember anything that is not rein-
forced with a visual aid. Here’s what 
they will remember: whatever you put 
on the screen. Control the visuals, 
control the case. 

Use visuals at trial for all important 
facts and concepts. Cognitive research 

has shown that people process infor-
mation in this order:  

1) color 
2) pictures 
3) shape and symbol 
4) printed word  
5) spoken word 

But what do lawyers use most 
often? Number 5. Nowhere in a juror’s 
life are they asked to absorb important 
information based on lectures (opening 
and closing) and question-and-answer 
sessions that they do not participate in 
(direct and cross) without extensive 
visual support. Give it to them. Simple 
timelines. Pictures and diagrams. Even 
just an outline of who the key witnesses 
are and what they are going to talk about, 
with a headshot picture to introduce/re -
mind the jurors who these people are. 
You can never have too many visuals. 
People ask us, “Do I have to prepare 
visuals for everything?” Our answer – 
“only for the things you want the jurors 
to understand, adopt, and remember.” 

Repeat 
• We are preoccupied with disease, a 

dismal lifestyle, child and elderly 
parent care, horrendous politics, 
and a bad economy.  

• No one is going to pay attention to 
anything for more than 20 min-
utes (if you’re lucky).  

• Most people’s brains are running at 
about 60% of capacity for external 
things. 

• No one is going to remember any-
thing that is not reinforced with a 
visual aid. 

• And no one is going to remember 
anything the 1st time around. 

Think about this: Why are “top 10” 
songs in the top 10? What do nearly all 
top 10 songs have in common? The 
answer is: they feature a chorus of a 

few words that are repeated over and 
over and over. And over. And over. 

In the hit song We Are Never Ever 
Getting Back Together by Taylor Swift 
(which set the record for the fastest-
selling digital single by a female artist 
in Billboard chart history), the phrase 
“we are never, ever getting back 
together” is repeated 10 times in less 
than 3 minutes (as is “ooh, ooh, ooh,” 
if you are counting…). For the older 
crowd: We Will, We Will Rock You! Do 
you hear the music in your head? 

Do you want to be Taylor Swift or 
the James Webb lecturer? Which mes-
sage are you going to remember? 
Which one do the jurors already know? 
Make your case theme a chorus that 
the jury will be singing to themselves 
in deliberations, and you will have 
gone a long way toward winning. 

But That’s All Level 1 Thinking. 
You Win at Level 2. 

Juror-Centric Thinking, Level 2: 
Meeting the Needs of Jurors 
The “Big 4” Questions 

In every single case, whether it is 
at the intake stage, at the discovery 
stage, for focus groups, or during trial 
preparation, we ask the following Big 
4 Questions:  

1. What did the defendant  
do wrong? 

2. Why was it wrong/who says it 
was wrong? 

3. What was the alternative – 
what should the defendant 
have done? 

4. What difference did it make? 

1. What did the defendant  
do wrong? 

Jurors don’t care how badly a plain-
tiff is injured unless they accept that 
those injuries are the result of behavior 
by the defendant that they judge as 
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CAT scan should be taken when a per-
son goes to the emergency room). Both 
kinds of validation must be credible, 
reasonable, and easy to understand.  

3. What was the alternative – what 
should the defendant have done? 

Always explain clearly and simply 
what better choices the defendant 
should have made. To be a winner, 
the alternative has to be something 
that was within the defendant’s power 
to do and would have been easy to do. 
You want the jury to believe that what 
the plaintiff did was normal, but what 
the defendant did was abnormal. Ide-
ally, your alternative is something that 
a juror projects that they would have 
done if faced with that situation.  

4. What difference did it make? 

This is proximate cause, without using 
those words (“proximate cause” is the 
least-understood phrase in the jury instruc -
tions, and what jurors don’t understand 
usually comes back to hurt the plaintiff).  

Here is your chance to make a 
straight-line connection between the 
defendant’s bad choices and the plain-
tiff’s harms and losses. “If defendant 
hospital would have done the CT scan, 
they would have seen the plaintiff’s 
brain was bleeding, and could have done 
surgery that has a 97% success rate.” 
People abhor tragedy. Tell the jury how 
this could have turned out better, but for 
the bad choices of the defendant. 

“Why?” 

Lawyers are great at what hap-
pened. But jurors want to know why  
it happened.  

A truck rear-ends a car on a dark 
and stormy night. To lawyers, negli-
gence per se! We’re done here! But to 
jurors, “accidents happen.” (And, if 
you refer to the collision as “an acci-
dent” you reinforce the jurors’ belief 

un acceptable. Tell the jurors what the 
defendant did wrong by proving facts that 
the jurors will judge as morally wrong. 

What did the defendant do wrong? 
• “The Defendant was negligent.” 

No, that’s not a fact, that’s  
a conclusion. 

• “The Defendant rear-ended the 
plaintiff.” Maybe, but that can 
happen (at least in the minds  
of many jurors) in the absence  
of negligence (“it was just  
an accident”). 

• “The Defendant chose to drive so 
fast that when he needed to stop, 
he couldn’t.” (Now you are get-
ting there, but this is better . . .) 

• “The Defendant chose to drive so 
fast that when the plaintiff did 
what everyone else did and stop -
ped for traffic, the defendant 
couldn’t stop and crashed into her.” 

2. Why was what the defendant did 
wrong/who says it was wrong? 

This question applies moral judg-
ment to the facts. The defendant chose 
to drive at a certain speed; why was it 
wrong to drive that speed? 

The answer to this has two compo-
nents: internal validation and/or exter-
nal validation. Internal validation is 
where the juror already believes that 
the defendant’s behavior is wrong. You 
don’t have to teach it; it is already in 
their heads (example: a driver must 
stop at a stop sign). This is the most 
powerful kind of validation; it is hard 
to change jurors’ beliefs about what is 
right or wrong.  

External validation comes from the 
testimony of others, usually experts, 
either (1) confirming that yes, what 
jurors think is the rule is actually the 
rule, or (2) explaining the rules for 
things that jurors don’t know about 
(example - the standards for when a 

that some things happen for which no 
compensation is due.) 

The “what”—the fact of hitting 
someone from behind - isn’t enough. 
Jurors say “There are lots of reasons 
you might rear-end someone. They 
want to know the “why.” “Why” is 
necessary to understand the degree of 
moral fault that is the basis for the 
damages assessment. 

Legally Irrelevant Facts 

“What color was the car that ran the 
stop sign?” asks the juror. What differ-
ence does that make, wonders the 
lawyer. But remember—it is their trial, 
not yours. If it is important to the jury, 
it is important. Pay attention to the 
parts of your case that we call “Legally 
Irrelevant Facts.” Focus groups are 
particularly good at exposing what 
“real people” (i.e., not lawyers, their 
staff, or their friends and family) think 
is important about your case, or put 
more simply, what resonates with them 
and what they understand and remem-
ber. Here is a real example from a 
focus group: 

The plaintiff is a well-educated, well-
paid woman in her late 50’s who slipped 
on a puddle of water near a freezer case 
in a large grocery store. Through discov-
ery, her lawyer obtained a photo that 
showed a water soil mark on the floor 
tile. In addition, the plaintiff testified 
that when she went to a cashier to report 
that she had fallen, the cashier pulled off 
a piece of cash register tape and said 
“here, just write your name on this” (as 
opposed to giving her an official form 
to fill out or calling a manager). 

During the deliberations, two things 
came forward that surprised us. First, 
the jurors jumped on the photo of the 
long-term water mark. Of course, the 
lawyers in the room were thinking “See 
– the store had ‘notice’ of the hazard.” 
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But the jurors, who are notoriously 
suspicious of grocery store slip and fall 
cases, said “That photo tells me that 
the grocery store doesn’t keep the 
frozen food chilled properly and that 
means that I’m at risk because maybe 
I’ll buy food that hasn’t been frozen 
properly and my family will be 
harmed.” Wait?! What?!!! Don’t fight 
it; this is a gift. With that information, 
the theme for this case became “safety” 
with a focus about how the store—as a 
whole—was unsafe, not just the one 
spot where the plaintiff fell.  

During the deliberations portion on 
damages, one young man quickly gave 
us a dollar figure for the plaintiff’s dam -
ages. We pushed him a bit on “Why 
that number?” “What was it about that 
number that felt right to you?” He still 
couldn’t tell us, but after pushing a bit 
harder, he finally blurted out “Well, 
they didn’t respect her. When she told 
them she fell, they didn’t care about 

her, they didn’t call a manager, they 
just handed her a scrap of paper. I did-
n’t like that at all – and that is why I 
picked my number.” Not a word about 
her wage loss, nothing about her medical 
care, no consideration of the perma-
nence of her injuries. It all boiled down 
to “respect” for this juror. And he was-
n’t alone, because when we asked the 
jurors at the beginning of the focus group 
what they thought about this grocery 
store chain and what they expected 
from the corporation when they shop -
ped there, several of them said “I want 
them to care about me” and “I want 
them to respect me.” Wait? What?!!  
A grocery store?! Again, don’t fight it. 
Use it. 

After this focus group, the themes of 
“respect,” “caring,” and “safety” took 
center stage. The cash register tape was 
no longer a “Legally Irrelevant Fact,” 
it was evidence that this grocery store 
didn’t care about or respect its customers, 

just like the photo of the tile became 
evi dence of a larger, more threatening 
danger to the jurors and to others in 
the store. 

What are the Legally Irrelevant Facts 
in your case? Can you spot them? And 
what do you do with them? Our theory 
is that these are the factors that the 
jurors do understand – on a subcon-
scious level. They’re easy for the jurors 
to spot, they are “code” for something 
else, and they matter to the jurors. 

“The World I Want to Live in” 

What are Q-Anon followers and 
anti-vaxxers telling us about the world? 
Why do people want to believe  
the impossible? 

In early December 2021, the U.S. had 
recorded more than 49.5 million coron-
avirus cases, and more than 731,200 
people had died. Yet there was still a sig -
nificant percentage of the population 
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who refused to be vaccinated, and a 
not insignificant percentage that 
“didn’t believe” in COVID. 

On November 2, 2021, hundreds of 
people assembled at Dealey Plaza in 
Dallas. They believed that John F. 
Kennedy Jr., a Democrat who has been 
dead for over 20 years, would appear 
at the spot where his father had been 
murdered in 1963 and “reinstate”  
Donald Trump, as President. There is 
video—this really happened. Why 
would any one choose to believe this 
impossible scenario? What do they 
gain by embracing that belief? 

Look at the comments by “Juror #9” 
from a recent focus group, when asked 
what’s on his mind: 

If I go on Pandora and listen to 
music, the State of Washington 
comes on with the nurse telling 
me how safe the [COVID] injec-
tions are. Even though 21,000 
people died [from vaccines], and 
we see that people are falling 
dead - the greatest athletes in the 
world in the middle of their ath-
letic games are falling over dead. 
We got pilots falling out of the 
sky - they’re dead - you don’t 
dare ride an airplane that has had 
an injected pilot. 

So, this has been an attack by 
the Democrats, by Fauci, by the 
globalists that take over our coun-
try. And it’s coming to an end, 
and we’re going to live through 
it, and we’re going to be victori-
ous, and 97% of the corrupt crim-
inal elite in this country are going 
to be imprisoned, tried, and shot. 
And I’m looking forward to that. 

Would it surprise you to know that 
Juror #9 is a 50+ year old white male 
who used to have a good job but who 
now delivers take-out meals for UBER 
Eats? The world isn’t working for him. 

And what about this: 

The minute they hand you that 
vaccine passport, every right that 
you have is transformed into a 
privilege contingent upon your 
obedi ence to arbitrary government 
dictates. . . It will make you a slave. 

Would it surprise you to know that 
the speaker here is Robert F. Kennedy, 
Jr. at a recent address in D.C.? 

It’s easy to believe whatever you 
want – whatever you want to believe, 
there will be a thousand Internet sites 
to support that belief. The question 
that matters – that you can tap into at 
trial – is “what purpose is served by 
that be lief?” “Why does someone 
want to believe something that seems 
(to me) to be impossible?” “Why are 
they more comfortable believing that 
masks don’t work than putting on a 
mask – in what way does wearing a 
mask threaten them?” 

People follow conspiracy theories or 
deny the undeniable because it is more 
comfortable to ignore facts or to believe 
the conspiracy than it is to deal with 
reality. Some people just can’t accept a 
world where they have worked hard 
and lived a righteous life that might be 
wiped out by an invisible virus they 
can’t control. Those people will change 
the facts to fit their beliefs. At the core, 
this can be unpleasant: white people 
who don’t like that minorities are “get-
ting ahead” of them, less-educated re -
senting the more-educated. People 
resent those who change and grow. It’s 
easier to lash out than to adapt, because 
lashing out doesn’t require the lasher  
to change.  

A lot of people aren’t living in the 
world they want to live in. They are 
mad. They are afraid. They are dis-
gusted by the change they see coming. 
However, great plaintiff’s ver dicts are 
driven by: FEAR, ANGER, & DIS-

GUST. Fear it will happen to them, 
Anger because somebody didn’t do 
their job, endangering us all, Disgust 
because someone didn’t use common 
sense. Direct that anger toward the 
conduct of the defendant!  

“Am I Better Off If the Plaintiff 
Wins or If the Defendant Wins?” 

A juror’s self-interest is a huge fac-
tor and, I believe, a prime driver 
behind verdicts. Jurors can’t help but 
see the results of the case as affecting 
their lives; they are filtering the case 
through the question “Will it be better 
for me if the plaintiff wins, or will it 
be better for me if the defendant wins?” 
This is most easily seen in medical neg-
ligence cases, where jurors weigh con-
cerns that a plaintiff’s verdict will raise 
their medical bills or make it harder 
for them to access medical care versus 
the principal that holding bad doctors 
accountable will increase the quality  
of their care. This weighing of per-
sonal interests is in the background in 
every case.  

Also important is “system failures.” 
Not only was the truck driver negli-
gent, but more importantly, the policy 
of the trucking company was negli-
gent. One sleepy driver can be for-
given, but a policy that results in 
sleepy drivers being put on the road is 
a threat to each juror. 

Make it clear that what’s at stake is 
the jurors’ world: safer products for 
them, the moral comfort of enforcing 
safety rules on a bad actor, the idea that 
they have a voice in how the world 
works, the idea that voting for you will 
be just – and they can be a part of that. 
Jurors must decide that if they don’t 
vote against the defendant, the conduct 
will happen again, and that they or some -
one they love will be harmed. If they 
believe that, they will vote against that 
conduct, and “send a message”1 suffi-
cient to stop it from happening again. 
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Conclusion 

The world has changed. What we 
believed to be true pre-COVID and 
pre-political upheaval is outdated. Pre-
pare to meet the needs of jurors in this 
new age!           sss 

Bonus 

The following are some of our 
favorite books: 

• Dan Ariely, PREDICTABLY IRRA-
TIONAL: THE HIDDEN FORCES THAT 
SHAPE OUR DECISIONS 

 • Marc Hetherington and Jonathan 
Weiler, PRIUS OR PICKUP: HOW  
THE ANSWERS TO FOUR SIMPLE 
QUESTIONS EXPLAIN AMERICA’S 
GREAT DIVIDE 

 • David McRaney, YOU ARE NOT SO 
SMART [see www.boydtrialconsult-
ing.com for a blog article about the 
application of this book to jury trials] 

 • Donald Miller, BUILDING A STORY-
BRAND: CLARIFY YOUR MESSAGE 
SO CUSTOMERS WILL LISTEN [this 
is a marketing book, but see 
www.boydtrialconsulting.com for 
a blog article about applying these 
principles to jury trials]  

 • Jared Yates Sexton, THE MAN 
THEY WANTED ME TO BE: TOXIC 
MASCULINITY AND A CRISIS OF  
OUR OWN MAKING       

Jeff Boyd and Deborah Nelson are part-
ners in the Seattle-based law firm, Nelson 
Boyd Attorneys, and Boyd Trial Consulting. 
They focus their law practice on plaintiff’s 

personal injury, insurance coverage and 
bad faith litigation, and legal malprac-
tice. They provide trial consulting services 
throughout the US on a wide variety of 
civil and criminal cases. Deborah is a 
past president of the Washington State 
Association for Justice. Jeff is a recipient 
of WSAJ’s Professionalism Award and a 
member of ABOTA and the American 
Society of Trial Consultants. They can be 
reached at jeff@boydtrialconsulting.com 
and nelson@nelsonboydlaw.com. 

Endnotes:
1 It’s true: even if you don’t have a punitive 

damages case and lawyers can’t say 
“send a message,” don’t forget jurors say 
that phrase all the time in focus groups. 
That’s how they think; to them there is 
an element of punishment in compensa-
tory damages awards if the defendant’s 
moral fault warrants it.
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